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Title: AN ANALYSIS STUDY ON LEGAL RESPONSIVENESS TO PLOBLEMS OF FAMILY BUSINESS IN THAILA
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Abstract

Family business is crucial for Thai economic system. Despite the facts that this type of business
has unique characters and there are many problems occurred in the business, there is no specific law
issued to solve or prevent such problems. One of the family-business problems frequently occurred is
family— member dispute over wealth allocation. Thus, the researcher aimed to study how the law
responded to the problem.

The study was carried out by documentary research and in-depth interviews. The study found
that the dispute parties could be either business founders and their heir, or the heirs and the heirs. The
law applied to the dispute was the Civil and Commercial Code on partnership and company, and on
inheritance. The partnership and company law is heavily based on the concepts of private autonomy and
freedom of contract, but the relationship of family members in family business is not in accordance with
the concepts. Meanwhile the inheritance law based the fairness of passing the inheritance on the status
of the heirs, but the hairs sharing the same status may contribute to the wealth of the family business
differently. As a result, injustice occurred when these laws were applied to respond to the family-business
disputes. The researcher recommended issuing a specific law for family business to stipulate clear legal
relationship of family members who join the business, as well as the rights, duties, and liabilities of those

family members and take the fairness for all parties into account.
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india-perspective/

57 Great dynasties of the world: Bollywood, theguardian, Date cited 15 funan 2563 Available from:
https://www.theguardian.com/lifeandstyle/2010/jul/10/great-dynasties-bollywood

%8 Family Business Act Chapter 565, Date cited 15 fi1An 2563 Available from:

http://justiceservices.gov.mt/DownloadDocument.aspx ?app=lom&itemid=12569&I=1.
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® |an Zahra, AN ANALYSIS INTO THE DEFINITION OF A ‘FAMILY BUSINESS’ IN THE FAMILY BUSINESS
ACT, Bachelor of Laws, Faculty of Laws, University of Malta, 2017, 9-10.
0 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 (1) A family business that can qualify for
registration under this Act shall mean any business established in Malta whereby:
(a) in the case of a public limited liability company whose shares are listed on a requlated market or traded
on a multilateral trading facility, the majority of the shares including the rights are held, whether directly or indirectly, by

at least two owners who are family members within the same family;
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81Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 (1) (b) in the case of a limited liability company
constituted in a manner other than that referred to in paragraph (a):

1) all the shares of the company are held, directly or indirectly, by at least two owners who are family members
within the same family and

2) at least one family member is formally involved in the general governance, its proper administration and
management of the company:

62 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 (1) (b) (i) Provided that shares held directly
or indirectly by individuals who are not family members shall be disregarded for the purposes of this paragraph if their
aggregate issued value does not exceed five per cent of the issued share capital of the company:

6% Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 (1) (b) (i) Provided further that shares held
directly or indirectly by employees who have been in continuous, full-time employment within the family business for over
three Years and who are not family member shall be disregarded for the proposes of this para graph if their aggregate

issued value does not exceed ten percent of the issued share capital of the company:
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64 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 paragraph 2 Provided further that where
any business assets are held on lease, the family members are the majority of the lessees in the lease agreement;

%5 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 (c) in the case of partnerships en nom
collectif and partnerships en commandite:

(i) the full capital contribution to the partnership shall have been made, directly or indirectly, by at least two
owners who are family members within the same family having, directly or indirectly, the right to receive the majority of
distributable profits; and

(i) at least one of whom holds the majority of the (1) decision making rights:

% Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 Provided that capital contributions made,
directly or indirectly, by persons who are not family members shall be disregarded for the purposes of this paragraph if
their aggregate contribution does not exceed five percent of the total contribution made by all partners in the partnership

67 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 Provided further that capital contributions
made directly or indirectly, by employees who have been in continuous full-time employment within the family business
for over three years and who are not family members shall be disregarded for the purposes of this paragraph if their

aggregate contribution does not exceed ten percent of the capital contribution of the partnership:
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68 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 Provided that capital contributions made,
directly or indirectly, by persons who are not family members shall be disregarded for the purposes of this paragraph if
their aggregate contribution does not exceed five percent of the total contribution made by all partners in the partnership

89 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 (d) in the case of a family business where
all the shares or the interest are being held by a trustee under trust for the benefit of members of a family as
beneficiaries, and which has been established by a written instrument and all the beneficiaries are owners and family
members within the same family:

™ Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 paragraph 10 Provided that other
beneficiaries who are not family members within the same family business trust shall be disregarded for the purposes of
this paragraph if they

do not h aggregate benefit from more than five percent of e family business, or if they are only residual
beneficiaries who will benefit from the trust only upon termination of the trust due to the fact that there are no existing

family members within the same family capable of benefiting from the trust at any relevant point in time:
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" Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 paragraph 12 Provided further that other
beneficiaries who are employees who have been in continuous full-time employment within the same family business
trust for over three years and who are not family members within the same family shall be disregarded for the

purposes of this paragraph if they do not in aggregate benefit from more than ten per cent of the family
business trust, or if they are only residual beneficiaries who will benefit from the trust only upon termination of the trust
due to the fact that there are no existing family members within the same family capable of benefiting from the trust at
any relevant point in time:

2 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 paragraph 13 Provided further that where
any business assets are held on lease by the trustee, the trustee is the majority of the lessees in the lease agreement

7 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 (e) in the case of a business carried out by
family members in a form of partnership other than as indicated in paragraph (c), the business and the assets of such
business are owned and controlled, directly or indirectly, by at least two owners who are family members within the
same family:

™ Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 paragraph 15 Provided that other assets
held by individuals who are not family members shall be disregarded for the Purposes of this paragraph if their aggregate
value does not exceed five per cent of the net assets of the family business

™ Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 paragraph 16 Provided further that other
assets held by employees who have been in continuous full-time employment within the family business for over three

years and
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who are not family members shall be disregarded for the purposes of this paragraph if their aggregate value
does not exceed ten per cent of the net assets of the family business:

7 Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 paragraph 17 Provided further that such a
business shall abide by all the provisions relative to unregistered organisations as provided in the Civil Code, and the
relative Schedule thereto:

" Section 3 The FAMILY BUSINESS ACT (Chapter 565). Section 3 paragraph 18 Provided further that where
any business assets are held on lease, the family members are the majority of the lessees in the lease agreement; and

78 (f) any other business as the Minister may prescribe.

79 (2) For the purposes of this article, a reference to shares, interests or other assets, held indirectly by family
members in the business or contributions made to the business indirectly by family members refers to those shares, interests
or other assets held or contributions made by:

(a) holding companies which are at least 85%, as the case may be, beneficially owned by family members;
or

(b) trustees of a trust set up for the benefit of family members within the same family provided that other
beneficiaries who are not family members within the same family shall be disregarded for the purposes of this sub-article
if they may not in aggregate benefit from more than five per cent of the family business, or if they are only residual
beneficiaries who will benefit from the trust only upon termination of the trust due to the fact that there are no existing

beneficiaries capable of benefiting from the trust at any relevant point in time:
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80 provided that other beneficiaries who are employees who have been in continuous full-time employment
within the family business trust for over three years and who are not family members within the same family shall be
disregarded for the purposes of this sub-article if they may not in aggregate benefit from more than ten per cent of the
family business, or if they are only residual beneficiaries who will benefit from the trust only upon termination of the trust
due to the fact that there are no existing family members within the same family capable of benefiting from the trust at
any relevant point in time; or

81 ¢) private foundations that are set up for the benefit of family members within the same family provided that
other beneficiaries who are not family members within the same family shall be disregarded for the purposes of this sub-
article if they may not in aggregate benefit from more than five per cent of the family business, or if they are only residual
beneficiaries who will benefit from the private foundation's assets only upon termination of the private foundation due to

the fact that there are no existing beneficiaries capable of benefiting from the foundation at any relevant point in time:
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82 Provided that other beneficiaries who are employees who have been in continuous full-time employment
within the family business for over three years and who are not family members within the same private foundation shall
be disregarded for the purposes of this sub-article if they may not in aggregate benefit from more than ten per cent of the
private foundation, or if they are only residual beneficiaries who will benefit from the private foundation only upon termination
of the private foundation due to the fact that there are no existing family members within the same family capable of
benefiting from the private foundation at any relevant point in time :

8 Provided further that where any business assets are held on lease, the family members are the majority
of the lessees in the lease agreement.

8an Zahra, An Analysis Into The Definition Of a ‘Family Business’ in The Family Business Act, (Bachelor of
Laws Faculty of Laws University of Malta, 2017), 14-23.

% Ibid, p.15-24.
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